
ZONING BOARD MEETING 

TUESDAY – MAY 22, 2018  

ZONING BOARD 

7:00 P.M. – TOWN HALL – 1529 NYS RTE 12 

BINGHAMTON – NEW YORK – 13901 

 

PRESENT:     Mr. Donald Phillips, Chairman 

   Messrs. Ruston & Waskie  

Mrs. Kinne 

    

ALSO PRESENT:     Donald G. Walls, Esq. – Town Attorney 

Terry Kellogg, Councilperson 

 

ABSENT:  Mrs. Pandich, Zoning Board Member 

   Mr. Smith, Zoning Board Member 

Scott Russell, Ordinance Office 

 

The meeting convened at 7:00 p.m. at which time Mr. Phillips called the meeting to order and welcomed the 

audience.  Mr. Ruston read a statement which explained how the Zoning Board members are appointed, along 

with the Board’s functions, limitations and duties. Mr. Ruston noted that the reading of this statement not only 

informs the audience about the Zoning Board of Appeals, but it also reminds the Board members of their 

responsibilities.  Mr. Ruston also read the Notices of Publication for each case, which was duly published, as 

required by law, and as evidenced by Affidavits of Publication received and placed on file. 

 

Mr. Phillips – As Mr. Ruston just read the Board consists of all residents of this Town there are five of them on 

this Board.  This evening they only have four – one of the gentlemen is down doing grievance and another 

board member is out of town.  The purpose of this Board is to serve the residents of this Town and to look at 

long range impacts on the Town.  They are unselfish folks that try to help residents follow State, County, and 

local ordinances.  Recently this Board has been criticized by an individual concerned that three members of the 

Board, especially the chairman, seemed to be making all of the decisions.  Which is a huge untruth, but by 

reviewing previous past minutes from several years this chairman noticed that many of the times that our 

secretary, who does a thorough and complete job, notes that we do make many of the comments.  As a result 

this evening this meeting will have a little different deliberation process on both applications; where each board 

member will individually be asked their comments, concerns, and suggestions.  This will also be the process for 

the approval of the minutes instead of all of us simply saying approved.  Again their secretary, Mrs. 

Schnurbusch, attempts to make them accurate from her own notes and from scratchy audio recording, as he’s 

been asked to listen to.  For example last meeting, Aleta asked if some of the comments after the regular 

adjournment would be part of the record.  Mrs. Schnurbusch spent a great deal of time listening to audio.  Mr. 

Kellogg, our Town Representative supplied the audio.  It is mostly transcribed – they will be looked at and 

discussed at the June meeting, not this evening.  She doesn’t feel comfortable as they haven’t been proof read 

etc.  The ordinance officer, Mr. Russell, and he do discuss Town things that come up and trying to stay current 

on what’s happening.  They do not hold meetings nor does he in any way attempt to prejudice or persuade the 

chairman for board input.  Sorry for the soapbox apologize to the folks here, but this needed to be said this 

seems to be getting tremendously out of hand.  He’s been proud of this Board for 30 years, proud to be a 

member.  With that they are moving to their order of business regarding the minutes. 

 

APPROVAL OF THE MINUTES 

 

- Approval of the Minutes for April 24, 2018 Zoning Board Meeting. 

 

Mr. Phillips – Mrs. Kinne any changes to the minutes? 
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Mrs. Kinne – No. 

 

Mr. Waskie – No additions, no corrections. 

 

Mr. Ruston – He has nothing. 

 

Mr. Phillips – Nor does he. 

 

ROLL CALL:   AYES - 4  NAYS -  0  ABSENT - 2 

  

******** 

 

PUBLIC HEARINGS 

 

- BIG E TIRE & AUTO SERVICE – Erwin Kost – 1434 Upper Front St. – TM#112.05-3-35 – 

Application for a Use Variance to allow a free standing L.E.D. sign. 

 

Mr. Ruston read the legal notice that was published in the Press & Sun Bulletin. 

 

Mr. Phillips – Representatives from Big E Tire and Auto Service – not sure they are aware of this.  State of NY, 

County of Broome has recommended denial of the application. 

 

Representative – She doesn’t have that. 

 

Mr. Phillips – Came in April 17
th

. 

 

Representative – No she has that with her and it says – if she has the same documentation – is it the one dated 

April 16
th

?  Cause it was reviewed by the Planning Commission, which says that the department says it 

complies.  We are talking about the same letter? 

 

Mr. Walls – Could we get her on the record Mr. Phillips. 

 

Mr. Phillips – Sure. 

 

Ms. Jenny Collins, Co-owner Widmer Sign Co., applicants sign manufacturer.  Yes during the Planning 

Commission review of this letter it says you should exercise caution in approving the sign as part of the Town’s 

comprehensive plan, which she believes is very thorough.  They suggested approving it with conditions that the 

Planning Commission reviewed with them. 

 

Mr. Phillips – He’s going to turn this over to counsel.  What he’s reading this department recommends denial of 

the project unless it complies with the enclosed comments from NYSDOT. 

 

Ms. Collins – Which it does comply with the notifications. 

 

Mr. Phillips – The reason he’s bringing this up is because of this denial with conditions or not it’s going to take 

a super majority from this Board to pass it.  This evening they only have four members of the Board and it’s a 

five member Board; which means it needs four positive votes from this Board. 

 

Ms. Collins – Okay. 
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Mr. Phillips – Whether we add conditions and only one person on the Board who even at arriving at conditions 

if someone says they don’t like it it’s going to be denied. 

 

Ms. Collins – Okay. 

 

Mr. Phillips – He’s not telling you what to do but he’s asking if you want to wait for a five member Board 

where you might survive a one person denial it’s up to you. 

 

Anonymous Male – Jenny can we take a moment to discuss this.  Yes he’d like to – to request that. 

 

Mr. Phillips – Absolutely.  This is for your benefit not for….. 

 

Ms. Collins – Is it possible, however, that the Board received the letter from the Planning Commission with 

their recommendation? 

 

Mr. Phillips – He has that here also. 

 

Ms. Collins – Just want to make sure that you have the same information that they have. 

 

Mr. Phillips – Yes have it right here. 

 

Mr. Nogi, Attorney Big E Tire, based in Pennsylvania – Nice to meet all of you.  Have you asked the attorney 

for your Board if he’s had an opportunity, because he doesn’t read that letter exactly the same way?  Mr. 

Phillips reads this as a denial. 

 

Mr. Walls – He agrees you can read it two ways, but as a courtesy when they get in this four man situation and 

there’s a risk – you are taking a risk – and as an accommodation usually the Board will put it over until they get 

a full complement so you get a fair hearing.  

 

Mr. Nogi – Understand what they are saying.  Appreciates what is suggested; however, his point was simply the 

gentleman who is the Chairman, Mr. Phillips.  His interpretation reading that letter as a denial – would indicate 

you need a super majority.  He’s asking Mr. Walls to review it because that’s not the way he reads that letter at 

all. 

 

Mr. Walls – Again this is a judgement call by the Chair and the full Board.  It’s their decision. 

 

Mr. Erwin Kost – Can he ask something?  Mr. Chairman what’s the guarantee at the next meeting they come to 

will there be a full Board?   

 

Mr. Phillips – That’s a very good question.  They do have an alternate so that would make a full Board even if 

one person is out. 

 

Ms. Collins – One other question.  Should they be denied this evening could they approach the Board again 

when there is five? 

 

Mr. Phillips – Mr. Walls.  If one, two, or three persons even with conditions were denied this tonight can they 

approach the full Board for reconciliation next month? 
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Mr. Walls – He agrees with him (Mr. Phillips) put it over until they get a full Board.  We have enough 

criticizing going on. 

 

Mr. Phillips – Yes they do.  That was his statement earlier. 

 

Ms. Collins – It’s unfortunate as they traveled a great distance this evening to be here – Erwin’s decision. 

 

Mr. Erwin Kost – So it sounds like the Board is recommending that they wait until there is a full Board. 

 

Mr. Phillips – They would feel fairer to you folks to be honest with you because there has been a lot of 

controversy on this issue and with all the signage on Front Street.  Knows his own feeling and whatever this 

Board comes up with conditions he’s not that sure he’d agree with some of those conditions.  Are you asking 

him what they should do?  He can’t tell them that.  He can tell them with a full Board at least they can get a no 

vote and still get it through.  He knows where Scranton is as he’s from Scranton. 

 

Ms. Collins – Could they have a moment to talk privately outside of the room? 

 

Mr. Phillips – Absolutely. 

 

At this point Mr. Erwin Kost, Ms. Collins, Attorney Nogi and others went into the hall to discuss what they 

were going to do. 

 

Mr. Walls – Could put it to a vote if that’s what they want to do. 

 

Mr. Phillips – Doesn’t want to tell them what to do. 

 

Mrs. Kinne – Was going to ask for it to be tabled as she has questions – animation. 

 

Mr. Phillips – Would hate for all of them to go through a vote without everybody here to hear those concerns 

because there are concerns.  Regardless of what they decide can they table? 

 

Mr. Walls – Yes whether they consent or not.  There are reasonable grounds.  It’s for their benefit. 

 

Mr. Phillips – Hopefully they will come back with an answer. 

 

Mr. Waskie – This came through denial of the project based upon (inaudible) comply with all the comments.  If 

they don’t take all the comments of the DOT denial is in place. 

 

Mr. Walls – Is Mr. Kost here? 

 

Mr. Phillips – Yes Erwin Kost is. 

 

Mr. Walls – They could move on to the next…. 

 

Mr. Ruston – Suggest they let them (Big E Tire) know the Board is moving to the next application. 

 

Mr. Phillips goes out to the hall to speak with Big E Tire applicants.  This takes several minutes.  The group 

comes back into the room. 
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Ms. Collins – On behalf of Erwin Kost & Big E Tire they want to table this until the next meeting and they will 

come back again. 

 

Mr. Phillips – Appreciates them coming all the way up. 

 

Mr. Erwin Kost – Thank You. 

 

Mr. Phillips – Thank you Mr. Kost. 

 

Mr. Walls – Did we get her remarks on the record? 

 

Mrs. Schnurbusch – Yes. 

 

Mr. Waskie – Do they need to formally table it? 

 

Mr. Phillips – Do they have to do anything or is the applicant’s statement fine? 

 

Mr. Walls – Pursuant to their request the application is tabled until the next meeting.  He would cover it with a 

motion from the Board.  In other words pursuant to the request of the applicant the Board agrees to adjourn until 

next month.  Someone offer that? 

 

A motion was made by Mr. Waskie, seconded by Mr. Ruston pursuant to the request of the applicant Big E 

Tire, Erwin Kost the Board agrees to Table this application and move it to a Public Hearing for June 26, 2018. 

 

ROLL CALL:   AYES - 4  NAYS -  0  ABSENT - 2 

 

Mr. Kellogg – Mr. Chairman just one suggestion clarity of the discourse may want to seek an affirmative  

clarification from the Planning as it was the Planning that there was a difference of opinion on the  

interpretation.  Just so that’s more definitive when we come back in June. 

 

Mr. Phillips – Can do that. 

 

Mr. Kellogg – That would be a good courtesy for them so that’s cleared up. 

 

Ms. Collins – Appreciate that. 

 

Mrs. Kinne – If she has a question does she do it now or later? 

 

Mr. Phillips – She has a question on what is animation etc. in the State code.  Suggest they table that  

question until they are here to talk about it.  So hang onto it because it’s an excellent point.   

  

******** 

 

- KOST PROPERTY MANAGEMENT – Michael Kost – 1235 Upper Front St. – TM#111.20-2-1 – 

Application for a Use Variance to allow Kidz Kingdom off site advertising. 

 

Mr. Walls conducted the Public Hearing. 

 

Mr. Walls – Whose going to present on behalf?  Sir your name. 
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Mr. David Kost, President & Member of Kost Properties. 

 

Mr. Walls – The subject property is identified by the tax map number and as he understands it geographically 

it’s attached or behind Mr. Tire. 

 

Mr. David Kost – Correct. 

 

Mr. Walls – That’s the property you intend to lease or are you operating it? 

 

Mr. David Kost – They are leasing to Kidz Kingdom. 

 

Mr. Walls – Are they open now? 

 

Mr. David Kost – No. 

 

Mr. Walls – Proposed to be open. 

 

Mr. David Kost – Correct. 

 

Mr. Walls – Where they are located is there any other place where they can have a sign? 

 

Mr. David Kost – Here’s the thing about this.  Property was joined then was split when they were deciding 

about maybe selling the Kost Tire business.  When that happened they still had United Auto Supply in the back.  

When United Auto Supply left (economy) things like that Peoples Bank left so it’s been vacant.  A lot of work 

trying to get people in there to get the place going again.  Kidz Kingdom came really liked the size of the 

warehouse.  They couldn’t use anything on the other side as they tried.  With this warehouse – what happened is 

the parts store didn’t need advertising.  It was parts all retailers like them use.  That one sign that they have 

actually was to handle everything.  There still is joint parking and driveway entrance acts as access and exit and  

can only use the exit on one side.  The people they have in there, everything except for the bank, medical 

message doesn’t want signage so they have extra roadside spaces for signage so they can slide it in.  This way it 

gives them advertisement that they don’t have being hidden behind.  That’s the reason they brought this up.  

They wanted to come forward, hopefully with you guys, giving us approval so they could have some front 

signage for their retail to succeed.   

 

Mr. Walls – Do they have any other place where they can place signage for example the tire company? 

 

Mr. David Kost – Not with the way the lease reads for the tire company.  The sign is kind of small and to try to 

put another sign on it, he’s not positive they can do it.  This was a nice fix because the whole plaza is called 

Kost Plaza. 

 

Mr. Walls – This will go on the pylon sign that exists now? 

 

Mr. David Kost – Correct.  There are no changes they are just sliding theirs in. 

 

Mr. Walls – Message is just advertising? 

 

Mr. David Kost – It’s their business name.  No neon. 

 

Mr. Walls – There are other signs on that pylon correct? 
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Mr. David Kost – Yes and there are two spots blank right now. 

 

Mr. Walls – You understand that you are making application for what we call a Use Variance.  Did you get a 

chance to read that application and the criteria you need to comply with before this Board can grant you a Use 

Variance? 

 

Mr. David Kost – He believes he’s read it pretty carefully. 

 

Mr. Walls – Let’s just run over them.  What unnecessary hardship would you experience at that location if you 

were denied the sign? 

 

Mr. David Kost – Would have no retail presence for anyone coming with children or trying to find the location.  

That’s the reason behind it.  It’s a major hardship if they can’t. 

 

Mr. Walls – Under those circumstances do you think they would be able to turn a reasonable return?  With no 

sign? 

 

Mr. David Kost – With no sign.  Think they would have troubles, like a lot of people along the route; but 

without any signage he knows that would be a hardship. 

 

Mr. Walls – The circumstances are kind of unique that they are in the back where they have no frontage 

whatsoever. 

 

Mr. David Kost – Very unique. 

 

Mr. Walls – If granted it certainly won’t change the character of the neighborhood or or the environment? 

 

Mr. David Kost – Not at all. 

 

Mr. Walls – No possibility that it could be considered – hardship was self-created. 

 

Mr. David Kost – No it is a building they are giving a new use to. 

 

Mr. Walls – Anything you’d like to add either in writing or otherwise to support your position? 

 

Mr. David Kost – Thinks it’s pretty self-explanatory.  If it wasn’t he definitely would have a very detailed write 

up for them.  It’s so self-explanatory he doesn’t feel it’s necessary. 

 

Mr. Walls – Pretty simple. 

 

Mr. David Kost – Correct. 

 

Mr. Walls – At this time he will open the meeting to the public.  Anybody like to speak for or against this 

application?  Hearing from no one he’ll go back to the chairman. 

 

Mr. Phillips – Thank you Mr. Walls.  Questions from the Board for the applicant. 

 

Mr. Waskie – Yes.  Is it your intension to keep the sign spot dedicated to that space.  Suppose they move the  
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business and another operation came in would that signage spot be dedicated to the building in the back or 

would it disappear if they moved?  Then you are back to square one. 

 

Mr. David Kost – Believe it would disappear. 

 

Mr. Waskie – You’d like it to disappear? 

 

Mr. David Kost – Believe it would because it’s a variance it’s zoned for this one use where he’s been before 

when they are granted a variance like this it’s with the use, and if the use changes it’s not grandfathered because 

the business is gone – correct? 

 

Mr. Waskie – Doesn’t it stay with the property? 

 

Mr. David Kost – So if it does stay that’s a benefit. 

 

Mr. Waskie – They can make a condition that it would disappear. 

 

Mr. David Kost – If it does stay it would benefit both of them.  That way he would at least have something to be 

able to say you don’t have any frontage, but they do have this sign to get it rented again to keep all of them 

happy. 

 

Mr. Waskie – Okay thank you. 

 

Mr. Phillips – Aleta anything? 

 

Mrs. Kinne – Is the situation been taken care of because the sign appeared before…. 

 

Mr. David Kost – Gone.  He just went by again on his way here. 

 

Mr. Phillips – Thinks Aleta is asking because one of the communications said the folks had already moved in 

and saw the sign up. 

 

Mr. David Kost – Then they covered it and later a storm came through and blew a little bit off.  His people went 

out and put it back up. 

 

Mr. Phillips – Anyone else? 

 

Mr. Ruston – Logic in this particular instance since there is a common driveway, common parking lot for that 

facility, and there is nothing that shows on the street just made good sense to him. 

 

Mr. Phillips – Anyone else?  They have more paperwork here. 

 

Mr. Phillips read the following communications – 

 

Mr. Russell, Ordinance Office if the Zoning Board of Appeals approves the variance for off-site advertising to 

Kost Property Management, the Ordinance Office suggests setting conditions to the variance if either property 

is sold or if Kidz Kingdom closes the signs are removed within 30 days of closing. 
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Broome County Planning has reviewed the above cited case and has not identified any significant 

countywide or inter community impacts associated with the proposed project.  They make no determination 

whether the project meets the four (4) tests of a use variance.   

 

Urda Engineering this is an Unlisted Action under SEQR and their Short EAF/project is to be reviewed by 

the Town’s Environmental Review Board prior to the Zoning Board of Appeals (ZBA) action on the 

application.  The ZBA is the Lead Agency for SEQR unless contested.  He reviewed the applicant’s Short EAF 

and finds no adverse environmental impacts.  In reviewing the Code of the Town of Chenango Article VII §73-

23 C Variances (2) (a), (b), and (c) the granting of this variance is necessary for reasonable use of the land, and 

is in harmony with the general purpose and intent of these chapters.  The request is minimal in nature and is 

expected within the “plaza”.  A favorable advisory is recommended. 

 

Town Planning Board recommends a favorable advisory. 

 

NYSDOT has reviewed the materials for the above referenced proposal.  The Regional Site Plan Committee 

has no objections to the proposed sign placement.  However, please note that nothing may be placed within the 

State right-of-way, including additional signage.   

 

Town of Chenango ERB has reviewed the above cited case it was noticed a few questions were answered 

incorrectly or left blank in Part 1.  Based on the completion of the EAF Part II, short form, the Board 

determined that the proposed project is considered an unlisted action and would not have any major adverse  

impacts, and may not cause any significant damage to the environment.  The ERB recommends that the Zoning  

Board as “Lead Agency”, adopt and file a “Negative Declaration” as it relates to this matter. 

 

Mr. Phillips – Thank you David nice presentation.  That closes the Public Hearing. 

 

******** 

 

NEW BUSINESS 

 

- DEBBIE STURDEVANT – 13 Warner Rd. – TM#078.10-1-19 – Application for an area variance for 

less than required lot width from 100’ to 90’ and use variance to allow construction of a duplex with in a 

residential zone. 

 

Mr. Phillips – They will all be visiting the property next month.  They all have badges.  Is there anything they  

should be looking for specifically like big dogs? 

 

Mr. Sturdevant – Basically it’s a vacant wooded lot.  You will see where the Nelsons have cleaned out for the  

R.O.W.  Other than that he’s meeting with Mike Kwartler to put in a sluice pipe.  There are flags where the  

driveway will go. 

 

Mr. Phillips – Okay so you will see them out there once they accept the application. 

 

A motion was made by Mr. Ruston, seconded by Mr. Waskie to accept this application for an Area Variance for  

less than required lot width from 100’ to 90’ and Use Variance to allow construction of a duplex with in a  

residential zone and schedule a Public Hearing for June 26, 2018. 

 

ROLL CALL:   AYES - 4  NAYS -  0  ABSENT - 2 
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Mr. Sturdevant – Mr. Chairman, can he say one more word.  They also are members of this community for 

thirty years and he wants to go on the record thanking them for serving on these boards and taking their own 

time to do that. 

 

Mr. Phillips – Thank you for saying that.  See you next month.  Let’s go back to the Public Hearing case of Kost 

Properties.  Looking for a motion and if you recall Mr. Russell’s comments. 

 

******** 

 

VOTES ON PUBLIC HEARING 

 

- KOST PROPERTY MANAGEMENT – Michael Kost – 1235 Upper Front St. – TM#111.20-2-1 – 

Application for a Use Variance to allow Kidz Kingdom off site advertising. 

 

Mr. Waskie – Do we have to do the environmental assessment first? 

 

Mr. Phillips – Do we want to do that first – environmental?  Yes is indicated by Mr. Walls.  So we need to do  

the environmental as lead agency and declaring a negative declaration. 

 

Mrs. Schnurbusch – Gave you a resolution if someone wants to read it.  Please make sure you pick the right  

one.  Please sir.  It would be for the Kost Property Management in the second paragraph.  Thank you. 

 

At this time Mr. Waskie read the Resolution declaring the Zoning Board of Appeals as “lead agency” and  

negative declaration.  Document on file. 

 

Mr. Phillips – All of you have seen the environmental assessment information short form and as Mr. Waskie  

indicated in his reading need a motion. 

 

A motion was made by Mrs. Kinne, and seconded by Mr. Ruston that this Board designates itself as “lead  

agency” and authorizes the issuance of a negative declaration. 

 

ROLL CALL:   AYES - 4  NAYS -  0  ABSENT - 2 

 

Mrs. Kinne – Motion was made by Mrs. Kinne.  Conditions? 

 

Mr. Phillips – Mr. Russell suggested that if Kidz Kingdom goes out of business it doesn’t go with the property.   

It’s not on the property. 

 

Mr. Ruston – The public hearing says application for use variance to allow Kidz Kingdom off site advertising.   

So it’s there and it’s covered. 

 

Mr. Phillips – Aleta you want to add that? 

 

Mrs. Kinne – Off site advertising Kidz Kingdom. 

 

Mr. Phillips – Will be rescinded upon termination of business.  That okay? 

 

Mrs. Kinne – Yes. 
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Mr. Waskie – He thought they were going to keep the use there with the property so if they did leave he gets  

another tenant in there that he can put up the signage.  

 

Mr. Phillips – Is that what you want as that’s not what Mr. Russell felt. 

 

Mr. Waskie – If they vacate the property the sign would come down, but that doesn’t preclude him from renting  

it then he wouldn’t come back. 

 

Mr. Phillips – You think it’s redundant. 

 

Mr. Waskie – Yes. 

 

Mr. Ruston – Can’t disagree with that. 

 

Mr. Waskie – So if the tenant moves out sign removed within thirty days. 

 

Mr. Phillips – Ok so is that okay? 

 

Mrs. Kinne – Ok.  Don’t know if Nancy knows where we are at. 

 

Mr. Phillips – She’ll be dancing around all month trying to get them done. 

 

Mrs. Schnurbusch – Got it.  Leaving the sign for another tenant to come in but prior tenant needs to remove  

sign by thirty days.  Okay? 

 

Mr. Phillips – Okay?  Anyone?  Everybody fine with that? 

 

Mrs. Schnurbusch – Can she get a second? 

 

Mr. Waskie – Second. 

 

A motion was made by Mrs. Kinne, seconded by Mr. Waskie to approve this application for a Use Variance to  

allow Kidz Kingdom off site advertising with the condition that the variance stays with the parcel but when  

Kidz Kingdom leaves sign is removed within thirty days. 

 

ROLL CALL:   AYES - 4  NAYS -  0  ABSENT - 2 

 

******** 

 

ADJOURNMENT 

                                                     

There being no further business before the Board, a motion was made by Mr. Waskie, and seconded by Mr. 

Ruston to adjourn the meeting at 7:45 p.m.        

 

Respectfully submitted,                                                                    

 

 

Nancy Schnurbusch,   

Recording Secretary 
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